
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

CASE NO. 19-20264-CIV-GOODMAN 

[CONSENT CASE] 

 

 

 

ERIC EWING, 

 

 Plaintiff, 

v. 

 

CARNIVAL CORPORATION, 

 

 Defendant. 

____________________________/ 

 

ORDER ON PROPOSED DEMONSTRATIVE AIDS 

 

The Undersigned denies Defendant Carnival Corporation’s requests to use the 

bunk bed (recently removed from the cabin which Plaintiff Eric Ewing used on the 

Carnival Ecstasy) and a device which Commander Bryan Emond constructed. This ruling 

follows a four-hour evidentiary hearing held yesterday about the bunk bed [ECF No. 346] 

and the submission of legal memoranda by both sides on the Emond-built device. [ECF 

Nos. 300; 342; 344]. The evidentiary hearing involved testimony from Commander 

Emond (Carnival’s expert) and Dr. Srinivas Kadiyala (Plaintiff’s expert), both of whom 

(1) inspected the bunk bed during a joint inspection in July 2019; (2) were present when 

the bunk was removed from the ship’s cabin earlier last month; and (3) inspected and 

pushed up the now-detached bunk bed in Court yesterday. 
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At bottom, the Undersigned concludes that Carnival has not sufficiently 

established substantial similarity between the two proposed demonstrative aids and the 

bed/locking mechanism as they existed when Plaintiff Ewing allegedly sustained injuries 

during his January 2018 cruise. Although the bunk bed is the actual bed, it is in a different 

condition now than when Mr. Ewing was sitting underneath it. Two of the screws are 

different and the lock latch plate is in an opposite position. Moreover, the bunk bed 

underneath the stowed bunk was not brought to Court as part of the proposed 

demonstrative aid, which means that a primary purpose of the proposed aid -- to show 

how the supposedly stowed bed is pushed up from an open position and then locked 

with a special key -- cannot be replicated in a substantially similar way. 

For example, Dr. Kadiyala was able to push up the bunk fairly easily in 2019 

because he was standing on the bed/mattress underneath and had a firm and stable stance 

when he pushed from underneath the open bed. But without the mattress and frame to 

stand on, Dr. Kadiyala had to use a ladder in Court yesterday. Without a solid base to 

stand and balance on, he encountered difficulty in pushing the upper bunk into the 

opening where it was to be stowed. Commander Emond also experienced some difficulty 

pushing the mattress/bed up, even after adjusting the sheet (which he said had wrapped 

around a hinge) and moving and pushing down on the pillows.  

So neither Dr. Kadiyala nor Commander Emond could use the same leverage 

(from their position on a ladder) in Court as they had used when they were standing on 
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the mattress underneath, pushing up, during their 2019 joint inspection. 

In addition, there are scratches, sometimes called “scoring marks” on the latch 

plate seen in Court yesterday which were not present during the joint July 2019 

inspection.  

The proposed aid which Commander Emond built to demonstrate how the bunk 

lock works is, according to Dr. Kadiyala’s Supplemental Report (prepared after he 

inspected the proposed aid), “neither geometrically nor functionally similar” to the actual 

bunk system. [ECF No. 340-1].  

But, assuming for the sake of discussion that both proposed aids are similar 

enough to permit their use at trial as demonstrative aids, I conclude that they should not 

be used under the analysis required by Federal Rule of Evidence 403. These two proposed 

aids could easily mislead the jury about how the bunk and its locking mechanism operate. 

They may well provide an inaccurate depiction of the force and characteristics needed to 

push the bunk/mattress into its storage area and of the circumstances surrounding the 

engagement and disengagement of the latch. 

Both sides have ample photographs and videos of the bunk, the mattress 

underneath, the locking mechanism and the hardware use to engage the lock. These 

exhibits, many of which were introduced into evidence at the first trial, can be used as 

exhibits in the upcoming trial. Unlike the proposed demonstrative aids, these exhibits do 

not carry with them the significant risk of confusion and undue prejudice. 
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By way of summary, the Court sustains Plaintiff’s objection to Carnival’s 

announced intent to use the Emond-created demonstrative device and the bunk bed as 

demonstrative aids at trial. Carnival shall arrange for the bunk/bed to be removed from 

the Courtroom before the trial starts on November 7, 2022. 

DONE AND ORDERED in Chambers, in Miami, Florida, on November 1, 2022. 

 

 

 

 

 

 

Copies furnished to:  

All counsel of record 
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